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voter in the District of Columbia and
proponent of the Referendum Concerning the
Jury and Marriage Act of 2009,

1904 Naylor Rd. S.E.
" Washington, D.C. 20020

SANDRA B. HARRIS; a registered, qualified
voter in the District of Columbia and
proponent of the Referendum Concerning the
Jury and Marriage Act of 2009,

3202 Vista St. N.E.
Washington, D.C. 20018

> BOBBY PERKINS, SR.; a registered,
qualified voter in the District of Columbia and
proponent of the Referendum Concerning the
Jury and Marriage Act of 2009,

4712 Fort Totten Dr. N.E.
Washington,DC. 20011-7508

and DALE E. WAFER, a registered, qualified
voter in the District of Columbia and
proponent of the Referendum Concerning the
Jury and Marriage Act of 2009,

4021 19th Street N.E.
Washington, DC 20018

Petitioners,

V.
DISTRICT OF COLUMBIA BOARD OF
ELECTIONS AND ETHICS, an agency of

the District of Columbia,

441 4th Street, N.-W., Suite 250
Washington, D.C. 20001,

Respondent.
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PETITION FOR REVIEW OF AGENCY DECISION
AND FOR WRIT IN THE NATURE OF MANDAMUS

Petitioners Harry R. Jackson, J1., Walter E. Fauntroy, Patricia Johnson, Melvin Dupree,
Sandra B. Harris, Bobby Perkins, Sr., and Dale E. Wafer (collectively the “Proponents™) petition
this Court, pursuant to D.C. Code § 1-1001.16(b)(3), for review of the June 15, 2009, decision of
the District of Columbia Board of Elections and Ethics (the “Board”) refusing to accept the
Referendum Concerning the Jury and Marriage Amendment Act of 2009 (the “Referendum™),
for a declaration that the Referendum does not violate the District of Columbia Human Rights
Act of 1977, D.C. Code § 2-1401.01 et seq. (“DC-HRA™), and for a writ in the nature of
mandamus compelling the Board to accept the Referendum. A true and correct copy of the
decision from the Board dated June 15, 2009, is attached to this petition.

INTRODUCTION

1. The Referendum provides the voters of the District of Columbia (“D.C.”) the
opportunity to decide whether the District should hold to its longstanding definition of marriage
as being a legal union between a man and a woman rather than deferring to the laws of the states
or foreign countries regarding the definition of marriage.

2. D.C. has always maintained the understanding that marriage “is inherently a
male-female relationship.” Dean v. bist. of Columbia, 653 A.2d 307, 313 (D.C. 1995). The
people of D.C. have a right to protect the definition despite the acts of the Council of the District
of Columbia (“D.C. Council™).

3. D.C. is one of twenty-four jurisdictions in the United States providing citizens a
right of referendum. The right of referendum lets the voters of D.C. place a law passed by the
D.C. Council on hold and insist that the law only go into effect if it is approved by a majority of

the District’s voters. The electorate may “voice directly its sentiments and make that sentiment




public policy.” Julius Hobson, Council of the District of Columbia, Memorandum on the
Initiative and Referendum Act, at 1, 3 (Jan. 3, 1977). Itis a right that the D.C. Court of Appeals
has insisted should be “liberally construed.” Convention Ctr. Referendum Comm. v. Dist. of
Columbia Bd. of Elections & Ethics, 441 A.2d 889, 913 (D.C. 1981).

4. The D.C. Council passed The Jury and Marriage Amendment Act of 2009, No.
18-0070, on May 5, 2009 (the “Act”). The Act would legally recognize same-sex “marriages”
entered into in the states or in foreign countries as valid under federal law in D.C.

5. The Proponents filed the Referendum with the Board on May 27, 2009. The
Board held a public hearing on June 10, 2009, to determine whether the Referendum presented a
proper subject for referendum. Five days later, June-15, 2009, the Board rejected the
" Referendum on the basis that it “authorizes, or would have the effect of authorizing,
discrimination” in violation of the District of Columbia Human Rights Act of 1977, D.C. Code §
2-1401.01 et seq. (“DC-HRA™).

6. The Proponents now petition this Court, pursuant to D.C. Code § 1-1001.16(b)(3),
for review of the Board’s decision, for a declaration that the Referendum does not violate the
DC-HRA, and for a writ in the nature of mandamus compelling the Board to accept the
Referendum.

7. The Board’s determination that the Referendum violates the DC-HRA is
erroneous because the determination directly contradicts the D.C. Court of Appeals’ decision in
Dean, 653 A.2d 307, holding that the current D.C. law limiting marriage to opposite-sex couples

does not violate the DC-HRA.




JURISDICTION

8. This Court has subject matter jurisdiction of this case pursuant to D.C. Code § 11-
921 and D.C. Code § 1-1001.16(b)(3), which provides in pertinent part that “[i]f the Board
refuses to accept any initiative or referendum measure submitted to it, the person or persons
submitting such measure may apply, within 10 days after the Board’s refusal to accept such
measure, to the Superior Court of the District of Columbia for a writ in the nature of mandamus
to compel the Board to aceept such measure.”

9. This Court has personal jurisdiction over the Board.

THE PARTIES

10.  Petitioner Harry R. Jackson, Jr. is a qualified registered voter in D.C. and an
official proponent of the Referendum. He has standing pursuant to D.C. Code § 1-1001.16(b)(3)
to seek review of thg Board’s decision, a declaration that the Referendum does not violate the
DC-HRA, and a writ in the nature of mandamus compelling the Board to accept the Referendum. .

11.  Petitioner Walter E. Fauntroy is a qualified registered voter in D.C. and an official
proponent of thé Referendum. He has standing pursuant to D.C. Code § 1-1001.16(b)(3) to seek
review of the Board’s decision, a declaration that the Referendum does not violate the DC-HRA,
and a writ in the nature of mandamus compelling the Board to accepi the Referendum.

12.  Petitioner Patricia Johnson is a qualified registered voter in D.C. and an official
proponent of the Referendum. She has standing pursuant to D.C. Code § 1-1001.16(b)(3) to seek
review of the Board’s decision, a declaration that the Referendum does not violate the DC-HRA,
and a writ in the nature of mandamus compelling the Board to accept the Referendum.

13.  Petitioner Melvin Dupree is a qualified registered voter in D.C. and an official

proponent of the Referendum. He has standing pursuant to D.C. Code § 1-1001.16(b)(3) to seek




review of the Board’s decision, a declaration that the Referendum does not violate the DC-HRA,
and a writ in the nature of mandamus compelling the Board to accept the Referendum.

14.  Petitioner Sandra B. Harris is a qualified registered voter in D.C. and an official
proponent of the Referendum. She has standing pursuant to D.C. Code § 1-1001.16(b)(3) to seek
review of the Board’s decision, a declaration that the Referendum does not violate the DC-HRA,
and a writ in the nature of mandamus compelling the Board te accept the Referendum.

15. Petitioner Bobby Perkins, Sr. is a qualified registered voter in D.C. and an official
proponent of the Referendum. He has standing pursuant to D.C. Code § 1-1001.16(b)(3) to seek
review of the Board’s decision, a declaration that the Referendum does not violate the DC-HRA,
and a writ in the nature of mandamus compelling the Board to accept the Referendum.

16.  Petitioner Dale E. Wafer is a qualified registered voter in D.C. and an official
proponent of the Referendum. He has standing pursuant to D.C. Code § 1-1001.16(b)(3) to seek
review of the Board’s decision, a declaration that the Ref¢rendum does not violate the DC-HRA,
and a writ in the nature of mandamus compelling the Board to accept the Referendum.

17.  The respondent in this case is the Board, a three-member body created by statute.
D.C. Code § 1-1001.03. Because of a vacancy on the three-member eiection board, Errol R.
Arthur and Charles Lowery Jr. are currently the only sitting members. The Board’s duties
include overseeing the initiative and referendum process. D.C. Code § 1001.16. The Board is
specifically tasked with détermining whether a proposed referendum presents a proper subject
for the referendum process. D.C. Code § 1001.16(b)(1).

18.  Except as provided in the D.C. Government Comprehensive Merit Personnel Act
of 1978, D.C. Code § 1-601.01 ez seq., the Board, in the performance of its duties, is not “subject

to the direction of any nonjudicial officer of the District.” D.C. Code § 1-1001.06(a).




THE REFERENDUM PROCESS

19.  The right of referendum makes it possible for five percent of the registered voters
in D.C. to “suspend acts of the Council of the District of Columbia (except emergency acts, acts
levying taxes, or acts appropriating funds for the general operation budget) until such acts have
been presented to the registered quatified electors of the District of Columbia for their approval
or rejection.” D.C. Code § 1-204.101(b).

20.  If a majority of the voters participating in a referendum disapprove of an act (or
portion of an act), then the act is deemed rejected and “no action may be taken by the Council of
the District of Columbia with regard to the matter presented at referendum for the 365 days
following the date of the [Board’s] certification of the vote concerning the referendum.” D.C.
Code § 1-204.104.

21.  The referendum process begins with a voter or voters filing a referendum measure
with the Board. The measure must include a short title and a summary statement of not more
than 100 words. It also must designate “the act or part thereof on which a referendum is
desired.” D.C. Code § 1-1001.16(a)(1). :

22.  Upon receipt of the referendum measure, the Board undertakes a review to
determine whether the measure presents a proper subject for a referendum under Title IV.of the
District’s Self-Government and Governmental Reorganization Act, D.C, Code § 1-201.1 et seq.
(popularly known as the “Home Rule Act”). Part of the determination rests on whether the
measure “authorizes, or would have the effect of authorizing, discrimination” prohibited by DC-
HRA.

23.  If the Board refuses to accept a proposed referendum, it endorses the measure as

being “received but not accepted” and “retain[s] the measure pending appeal.” D.C. Code § 1-
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1001.16(b)(2). At that point, the persons submitting the referendum measure have ten (10) days
to apply to this Court “for a writ in the nature of mandamus to compel the Board to accept such
.measure.” D.C. Code § 1-1001.16(b)(3)

24. I areferendum measure is accepted, the Board is responsible for preparing,
adopting, and arranging for publication of a proposed summary statement, short title, and
legislative form. During the ten (10) calendar days following publication, a voter who objects to
the proposed summary statement, shoxt title, and legislative form may seek expedited review by
this Court. Absent such judicial review, the proposed summary statement, short title, and
legislative form are deemed to be accepted by the Board. D.C. Code § 1-1001.16(c)-(e).

25.  Once the proposed summary statement, short title, and legislative form are
accepted by the Board, the Board provides the proposer with an original petition form to be used
in printing petition sheets for circulation. The proposer must secure the signatures of five
percent of the registered voters in the District, incluciing five percent of the registered voters in at
least five of the eight wards, to submit the referendum petition to the Board. D.C. Code § 1-
1001.16(g)-(i).

26.  Before accepting a referendum petition, the Board checks, among other things,
whether the petition is “not in the proper form” or “on its face clearly bears an insufficient
number of signatures.” However, the Board is not required to certify whether the petition
contains the minimum number of “valid” signatures until thirty (30) calendar days after the
petition has been accepted. D.C, Code § 1-1001.16(k) & (0).

27.  Upon accepting the submitted referendum petition, the Board must notify the
President of the Senate and the Speaker of the House, who are then to return the act (or part

thereof) to the Chairman of the D.C. Council. “No further action may be taken upon such act




until after a referendum election is held” or after the Board determines that the petition does not
in fact contain the requisite number of signatures. D.C. Code §§ 1-1001.16(m), 1-204.102(b)(1).

28.  The referendum process applies only to acts that have been passed by the D.C.
Council but have not yet taken effect following the required period of congressional review.
Once an act takes effect, it is no longer subject to referendum. D.C. Code § 1-204.102(b)(2).

29.  Once the signatures have been verified, the Board certifies that the referendum
will appear on the ballot, and schedules an election to occur within 114 days after the date the
measure was certified. D.C. Code § 1-1001.16(p)(1).

THE JURY AND MARRIAGE AMENDMENT ACT OF 2009

30. - The D.C. Council’s initial legislation regarding the recognition of same-sex
“marriages” from other jurisdictions was part of the Domestic Partnership Judicial Determination
of Parentage Amendment Act of 2009, Bill No. 18-0066. The bill was introduced by
Councilmembers Phil Mendeison and Jack Evans on January 6, 2009.

31.  In March 2009, the D.C. Council’s Committee on Public Safety and the Judiciary
amended the bill to provide that same-sex “marriages” from other jurisdictions wogld be
recogrized as domestic partnerships in D.C..

32, Cn March 17, 2009, the Committee of the Whole placed the amended bill on the
D.C. Council’s legislative agenda for the April 7, 2009. After the Committee of the Whole
meeting, however, Councilmember David Catania raised objections to Councilmember
Mendelson about recognizing same-sex “marriages” from other jurisdictions as anything less

than “marriages” in the District.




33.  In apparent response to these objections, Councilmember Mendelson proposed on
April 2, 2009, recognizing same-sex “marriages” from other jurisdictions as “marriages” in D.C.
through amending an unrelated bill.

34. At the April 7, 2009, legislative session, the D.C. Council amended a bill about
the release of D.C.’s tax information to include a provision recognizing same-sex “marriages”
from other jurisdictions as “marriages” in D.C.. At the same time, the D.C. Council removed
the section relating to recognition of same-sex “marriages” as domestic partnerships from the
Domestic Partnership Judicial Determination of Parentage Amendment Act of 2009.

35.  On May 5, 2009, the D.C. Council took up Bill No. 18-0010 regarding the
disclosure of D.C. téx information to federal courts. The bill included the newly added provision
recognizing same-sex “marriages™ from other jurisdictions as “marriages” in D.C. . The D.C.
Council’s legislative agenda for the day advertised the bill as the “Disclosure to the United States
District Court Amendment Act of 2009,” making no mention of recognizing same-sex
“marriages.”

36.  The D.C. Council hastily passed the bill as part of its “consent agenda”™—a
package of typically uncontroversial bills considered together without objection. The bill
initially passed without any. discussion and no dissenting votes.

37.  Only after Councilmember Marion Barry realized what had happened and moved
for reconsideration was there any debate. Even then the debate about the recognition of same-
sex “marriages” lasted a mere forty minutes—beginning at about 11:20 a.m. and ending at noon.

38.  The D.C. Council then voted 12 to 1 to recognize same-sex “marriages” from

other jurisdictions with Councilmember Marion Barry casting the lone dissenting vote.




39. After the bill passed, its name was changed to The Jury and Marriage
Amendment Act of 2009.

40.  Mayor Adrian M. Fenty signed the Act on May 6, 2009, and the D.C. Co1-1nci1
transmitted the Act to the United States Congress on May 11, 2009,

41.  The Act would add a new section to the D.C. Code, Section 12872, recognizing
same-sex “marriages” entered into in other jurisdictions, such as the states and foreign countries.
Unrelated to this proceeding, the Act would also amend the consanguinity provision enacted by
the United States Congress in 1901, D.C. Code § 46-401, to make the list of marriages void ab
initio gender neutral and amend certain disclosure provisions in D.C. Code § 47-1805.04
pertaining to the release of tax information to federal courts.

42.  The Act provides in pertinent part:

A marriage legally entered into in another jurisdiction between 2 persons of the

. same sex that is recognized as valid in that jurisdiction, that is not expressly

prohibited by sections 1283 throngh section 1286, and has not been deemed

illegal under section 1287, shall be recognized as a marriage in the District.

. 43.  Following the required period of review by the United States Congress, the Act is
scheduled to become effective on July 6, 2009.
THE PROPOSED REFERENDUM

44,  On May 27, 2009, the Proponents filed the Referendum with the Board. The
Referendum seeks to give the people of D.C. the opportunity to decide themselves whether the
portions of the Act related to the recognition of same-sex “marriages” from other jurisdictions
should become the law of D.C..

45.  The next day, May 28, 2009, the Board sent a letter to Bishop Harry R. Jackson,

Jr., the primary proponent of the Referendum, informing him that a hearing on the Referendum

had been tentatively scheduled for June 10, 2009. The letter further informed Bishop Jackson




that if he wished to submit a memorandum in support of the Referendum, he should do so by
June 9, 2009.

46.  On June 5, 2009, the Board gave public notice in the D.C. Register that it had
received the Proponents® Referendum and scheduled a public hearing on the Referendum for
10:30 a.m. on Wednesday, June 10, 2009.

47.  OnJune 9, 2009, the Proponents filed a memorandnm with the Board explaining
why the Referendum presented a proper subject for the referendum process under D.C. Code § 1-
1001.16(b)(1). |

48.  The Board held a public hearing on the Referendum on June 10, 2009, to
determine whether the Referendum presents a proper subject for the referendum process under
D.C. Code §1-1001.16(1).

49, Councilmember Mendelson, who sponsored the bill to recognize same-sex
“marriages” performed in other jurisdictions, provided testimony at the hearing opposing the
Referendum. The members of the Board commented to Councilmember Mendeléon that they
had never before had a D.C. Councilmember appear before to offer testimony.

50.  All appointments to the Board are nominated by the Mayor and approved by the
D.C. Council, including Councilmember Mendelson.

51.  OnJune 15, 2009, the Board decided that the Referendum did not present a proper
subject for referendum, because it “authorizes, or would have the effect of authorizing,
discrimination” in violation of the DC-HRA. D.C. Code § 1-1001.16(b)(1). The Board marked
the Referendum as “received but not accepted,” and now holds the Referendum pending this
Court’s review. D.C. Code § 1-1001.16(b)(2). See Decision of the Board dated June 15, 2009,

attached to this petition.
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52.  The Board’s rejection of the Referendum began the ten (10) day time period for
applying to this Court for a “writ in the nature of mandamus” ordering the Board to accept the
Referendum. D.C. Code § 1-1001.16(b)(3). The ten (10) day time period is set to expire on June
26, 2009.

53.  The Proponents now apply to this Court, pursuant to D.C. Code § 1-
1001.16(b)(3), for review of the Board’s decision and a “writ in the nature of mandamus”
compelling the Board to accept the Referendum. |

THE BOARD’S DECISION CONTRADICTS CONTROLLING PRECEDENT

54.  The D.C. Court of Appeals’ decision in Dean, 653 A.2d 307, controls the question
of whether the Referendum violates the DC-HRA.

55.  In Dean, the Court of Appeals considered whether the Clerk of the Superior Court
unlawfully discriminated in violation of the DC-HRA by refusing to issue a marriage license to a
same-sex couple. The court held that the Clerk’s refusal did not violate the DC-HRA because in
D.C. “‘marriage requires persons of opposite sexes” and the Council “[n]ever intended to change
the ordinary meaning of the word ‘marriage’ simply by enacting” the DC-HRA. 7d. at 320. |

56.  The passage of the DC-HRA in 1977, according to the court, did nothing “to
change the fundamental definition of marriage.” Jd. at 320. “Had the Council intended to effect
such a major definitional change, counter to common understanding, we would expect some
‘mention of it in the Human Rights Act or at least in its legislative history. There is none.” /d.
The Court of Appeals, thus, ruled that “there cannot be discrimination against a same-sex
marriage if, by independent statutory definition extended to the Human Rights Act, there can be

no such thing.” Id.
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57.  The Board’s denial of the Referendum directly contradicts Dean. The Court of
Appeals in Dean conclusively determined that the refusal to afford same-sex couples the status
of “marriage” does nét run afoul of the DC-HRA. 1t is true that the Jury and Marriage Act of
2009, at issue here, purports to addresses only the recognition of same-sex “marriages” from
other jurisdictions, rather than, as in Dear, authorizing same-sex “marriages” in D.C. in the first
instance. But that is a distinction without a difference. It is illogical to say that, under Dean,
limiting the status of “marriage” in D.C. to opposite-sex couples in the first instance is consistent
with the DC-HRA, but that denying the very same status to same-sex unions deemed
“marriages” in other jurisdictions is not. Either way the issue is the same: whether refusing to
afford same-sex couples the status of “marriage” contravenes the DC-HRA. Dear clearly holds
it does not. Because Dean controls, the Referendum does not “authorize[), or . . . have the effect
of authorizing, discrimination” prohibited by the DC-HRA and the Proponents are entitled to
summary judgment. |

58.  Thus, the Board erroneously rejected the Referendum on the basis that it
“authorizes, or would have the effect of authorizing, discrimination” prohibited by the DC-HRA,
and the Proponents request that the Court declare that the Referendum does not violate the DC-
HRA and issue a “writ in the nature of mandamus™, pursuant to D.C. Code § 1-1001.6(b)(3),
compelling the Board to accept the Referendum.

PRAYER FOR RELIEF

WHEREFORE, Petitioners request that this Court grant the following relief:

1. Expedite consideration of this matter as required by D.C. Code § 1-1001.6(b)(3).

2. Declare that the Referendum does not authorize or have the effect of authdrizing

discrimination in violation of the DC-HRA.
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3. Issue a “writ in the nature of mandamus,” pursuant to D.C. Code § 1-
1001.6(b)(3), ordering the Board to accept the Referendum,

4, Grant other declaratory relief and permanent and temporary injunctive relief as
may be necessary to ensure that the Referendum is accepted by the Board and thét the
referendum process moves forward..

5. Grant such other and further relief as the Court may deem just and proper under

the circumstances.

13




Respectfully submitted this [§*ay of June, 2009.

Brian W. Raum* Steven H. ).d%
Austin R, Nimocks* D.C. Bar No. 466777
ALLIANCE DEFENSE FUND ALLIANCE DEFENSE FUND
15100 90th Street 801 G Street NW, Suite 509
Scottsdale, AZ 85260 Washington, D.C. 20001
Telephone: (480) 444-0020 Telephone: (202) 637-4610
Facsimile: (480) 444-0028 Facsimile: (202) 347-3622

* pending pro hac vice admission

14




DISTRICT OF COLUMBIA
BOARD OF ELECTIONS AND ETHICS

)
)
In Re: )
Referendum Concerning the Jury ) Administrative Hearing
And Marriage Amendment Act of ) No. 09-004
2009 )
)
MEMORANDUM OPINION AND ORDER
I Introduction

This matter came before the Board of Elections and Ethics (hereinafter “the Board™)
during a special hearing on Wednesday, June 10, 2009 pursuant to the submission of a proposed
measure, the “Referendum Concerning the Jury and Marriage Amendment Act of 2009 (*the
Referendum”). The Referendum seeks to suspend section 3 of Act 18-0070, the “Jury and
Marriage Amendment Act of 2009,” (“the Act”) until it has been presented to the registered
qualified electors of the District of Columbia for their approval or rejection. The purpose of the
Special Hearing was to determine whether or not the Referendum presents a proper subject
matter for a referendum in the District. Reverend Harry R. Jackson, Jr., the lead proposer of the
Referendum, appeared before the Board pro se.! Chairman Errol R. Arthur and Board member
Charles R. Lowery, Jr. presided over the hearing.

II. Statement of the Facts
Section 3(b) of the Act provides that same-sex marriages entered into and recognized as

valid in other jurisdictions shall be recognized as valid marriages in the District. Tt reads as

1 Although Rev. Jackson spoke on his own behalf before the Board, David W. New, Esq. is the counsel of

~ record for Rev. Jackson and the other proposers of the Referendum. Brian W. Raum, Esq., of the Alliance Defense
Fund, filed a Notice of Appearance on behalf of the proposers on May 27, 2009, and, along with Rev. Jackson,
presented the argument on their behalf at the hearing,

1




follows:

Sec. 1287a. Recognition of Marriages from Other Jurisdictions. — A marriage

legally entered into in another jurisdiction between 2 persons of the same sex that

is recognized as valid in that jurisdiction, that is not expressly prohibited by

sections 1283 through section 1286, and has not been deemed illegal under

section 1287, shall be recognized as a marriage in the District.

The Act’s originating bill, B18-0010 (“the Bill”) was introduced on Friday, January 02,
2009 by D.C. Council Chairman Vincent Gray at the request of Mayor Adrian Fenty.’ An
Amendment to the Bill, which included the language of section 3(b), was offered by
Councilmember Phil Mendelson on April 7, 2009. The Council approved the Bill as amended on
its first reading on that date. The Council approved the Bill again on its final reading on
Tuesday, May 5, 2009 by a vote of 12-1. The Council transmitted the Bill to Mayor Fenty on
Wednesday, May 6, 2009, and the Mayor signed the Bill on the same day.* The resulting Act
was transmitted to the U.S. Congress on Monday, May 11, 2009, and is projected to become law
on Monday, July 6, 2009.°

On Wednesday, May 27, 2009, Rev. Harry R. Jackson, Jr., Rev. Walter E. Fauntroy, Rev.
Dale E. Wafer, Melvin Dupree, Sandra B. Harris, Dr. Patricia Johnson, and Bobby Perkins, Sr.

(“the Proposers”) filed the Referendum with the Board.® Also on May 27, the Proposers filed a

2 The D.C. Code provisions referenced dictate that marriages entered into in other jurisdictions will not be
recognized in the District if they are: incestuous or bigamous; have been judicially declared null and void; or contain
at least one individual who is not of the age of consent, unable to consent to marriage due to mental incapacity,
and/or has been forced or fraudulently tricked into consenting to the marriage.

3 See D.C. Official Code § 1-204.22(5) (2006).

4 See D.C. Official Code § 1-204.04(e) (2006).

5 See D.C. Official Code § 1-206.02(c)(1) (2006).
6 See D.C. Official Code § 1-1001.16(a) (2006).



verified statement of contributions with the D.C. Office of Campaign Finance.” On Thursday,

May 28, 2009, the Board’s Office of the General Counse} (“the General Counsel”) transmitted a
| Notice of Public Hearing and Intent to Review regarding the Referendum (“the Notice™) to the
Office of Documents and Administrati.ve Issuances for publication in the D.C. Register.® Also on
May 28, the General Counsel sent the Notice to the Mayor, the Chairman of the D.C. Council,
the D.C. Attorney General, and the General Counsel for the D.C. Council, inviting them to
address the issue of whether the Referendum presents a proper subject for referendum. The
Notice was published in the D.C. Register on Friday, June 5, 2009.

The Board held the proper subject hearing on Wednesday, June 10, 2009.° In response to
the Board’s invitation to comment on the propriety of the Referendum, the Board received
written testimony and heard oral téstimony during the hearing from numerous individuals and
organizations. The Board also held the record open until the close of business on Thursday, June
11, 2009 for additional comments. In all, the Board received and considered comments from
approximately 75 individuals and/or eﬁtities.

III.  Analysis

A. Introduction

The D.C. Board of Elections and Ethics (“the Board™) may not accept a referendum
measure if it:

finds that it is not a proper subject of ... referendum ... under the terms of Title
1V of the District of Columbia Home Rule Act or upon any of the following

grounds:
7 See D.C. Official Code § 1-1001.16 (b)(1)(A) (2006).
8 See D.C. Mun. Regs. tit. 3 § 1001.2 (2007).

9 See D.C. Mun. Regs. tit. 3 § 1001.3 (2007).
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(A)  The verified statement of contributions has not been filed pursuant to §§ 1-
1102.04 and 1-1102.06;'°

(B) The petition is not in the proper form established in subsection (a) of this
section;'!

(C)  The measure authorizes, or would have the effect of authonzmg,
discrimination prohibited under Chapter 14 of Title 2,12

(D)  The measure presented would negate or limit an act of the Council of the
District of Columbia pursuant to § 1-204.46.5

Based upon the written and oral opinions submitted to the Board regafding the propriety
of the Referendum, as well as its own research and consideration of the matter, the Board now
concludes that the Referendum does not present a proper subject of referendum because it would
authorize discrimination prohibited under the Human Rights Act (“HRA™).

B. The Initiative and Referendum Right

With the passage of the Initiative, Referendum, and Recall Charter Amendments Act in
1978 (“the Charter Amendments Act”)," electors in the District of Columbia were granted the

2 16

“power of direct legislation”,'® putting them on a par with the District’s legislative body, the

Council of the District of Columbia {“the Council®)."” The Council itself had been established

10 The verified statement of contributions consists of the statement of organization required by D.C. Official
Code § 1-1102.04 and the report of receipts and expenditures required by D.C. Official Code § 1-1102.06.

i1 D.C.Official Code § 1-1001.16 (a) provides that initiative measure proposers must file with the Board “5
printed or typewritten copies of the full text of the measure, a summary statement of not more than 100 words, and a
short title of the measure to be proposed in an initiative.”

12 Chapter 14 of Title 2 of the D.C. Official Code contains the District of Columbia Human Rights Act. See
D.C. Official Code § 2-1401.01 et seq. (2006 Repl.).

13 D.C. Official Code § 1-204.46 deals with budgetary acts of the D.C. Council.

14 D.C. Official Code § 1-1001.16 (b)(I) (2006 Repl.).

15 D.C. Law 2-46, 24 D.C. Reg. 199 (1978) (codified as amended at D.C. Official Code § 1-204.101 et seq.).
16 Marijuana Policy .Project v. United States, 304 F.3d 82 (D.C. Cir. 2002) (“Marijuana Policy Project”).

17 See Convention Ctr. Comm. v. D.C. Board of Elections and Ethics, 441 A.2d 889, 897 (D.C. 1981)(“Absent

express or implied limitation, the power of the electorate to act by initiative is coextensive with the power of the
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five years earlier pursuant to the United States Congress’ enactment of the Self-Government and
Governmental Reorganization Act (“the Home Rule Act™),'® a primary purpose of which was to
relieve Congtess of the burden of legislating for the District by “delegat[ing] certain legislative
powers to the government of the District of Columbia.”" |

As a result of the Charter Amendments Act, any registered qualified elector may use the
initiative process to propose a law by presenting it to the electorate for its approval or |
disapproval. Upon voter approval, a proposed initiative measure will become “an act of the
Council,” and, if it survives the Congressional review period to which acts of the Council are
subjected, a law in the District of Columbia.® Moreover, the District’s registered qualified
electors may use the referendum process to propose to suspend an act of the D.C. Council, or
some part(s) thereof, until such act has been presentéd to the ejectorate for its approval or
disapproval.

C. Restrictions on the Initiative and Referendum Right

Although the right of initiative and referendum is to be “liberally construed”, Convention
Center Referendum Comm v. District of Columbia Bd. Of Elections and Ethics, 441 A.2d 889,

913, there are certain specific limitations on that right?! For example, although the electorate’s

initiative and referendum power is largely coextensive with the Council’s power to legislate, the

legislature to adopt legislative measures.”).

18 87 Stat. 777 (1973) (cadlﬁed as amended at D.C, Official Code § 1-201.01 ef seq.).

19 D.C. Official Code § 1-201.02(a) (2006 Repl.).

20 See D.C. Official Code §§1-204.105, 1-206.02(c) (2006 Repl.).

2] See Section 11l A infra; see also Hessey v. District of Columbia Bd. of Elections and Ethics, 601 A.2d 3 at
11 n.18 (D.C. 1991) {“No proponent of initiative or referendum would maintain that afl municipal activity should be

subject 10 popular election. If governments are to function there must be some area in which representative action
will be final.”) (citations omitted). '



statutory definition of the term “initiative” makes clear that, in contrast to the Council, the
electorate may not, for example, propose laws that appropriate funds.** This limitation on the
right of initiative — which applies to referenda as well - was added to the Charter Amendments
Act to insure that the electorate would not use its newly-created right to propose laws authorizing
programs and activities as a means by which to interfere with the fiscal responsibilities assigned
to the Council by the District Charter.

D. The Human Rights Act

Another clear restriction on the right of initiative and referendum is that these processes
may not be used to authorize discrimination prohibited under the Human Rights Act (HRA)*
Enacted in 1977, the stated purpose of the HRAisto

secure an end in the District of Columbia to discrimination for any reason other

than individual merit, including, but not limited to, discrimination by reason of

race, color, religion, national origin, sex, age, marital status, personal appearance,

sexual orientation, familial status, family responsibilities, matriculation, political

affiliation, disability, source of income, and place of residence or business.”

The HRA prevents discrimination in public accommodations, among other areas.
Specifically, section 231 of the HRA provides that

[i]t shall be an unlawful discriminatory practice to do any of the following acts,

wholly or partially for a discriminatory reason based on the actual or perceived:

race, color, religion, national origin, sex, age, marital status, personal appearance,
sexual orientation, gender identity or expression, familial status, family

22 See D.C. Official Code § 1-204.101(a) (2006 Repl.).

23 Of the 24 states that have an initiative and/or referendum process, at least 13, including the District, impose
subject matter lLimitations. For example, Massachusetts precludes any measure involving religion or the judiciary
(Mass. Const. amend. art. XLVIIL, c.II, § 2 (2009)), Ohio prohibits any measures involving property taxes (Chio
Const. art. II, § 1(e) (2009)), and Alaska, Massachusetts, and Wyoming prohibit measures from making or repeal ing
appropriations (Alaska Const. art, X1, § 7 (2009); Mass. Const. art. XLVIII, c.1l, § 2; Wyo. Const. art. 3, § 52(g)
(2008)).

24 SeeD.C.Official Code § 1-1001.16 (b)(1)(C); D.C. Official Code § 2-1401.01 et seq. (2006 Repl.).

25 D.C. Official Code § 2-1401.01 (2006 Repl.).



responsibilities, genetic information, disability, matriculation, political affiliation,
source of income, or place of residence or business of any individual:

(1) To deny, directly or indirectly, any person the full and equal enjoyment of the
goods, services, facilities, privileges, advantages, and accommodations of any
place of public accommodations. 5

In 2002, the Human Rights Act was amended to make plain its application to the

District of Columbia government:

Except as otherwise provided for by District law or when otherwise lawfully and
reasonably permitted, it shall be an unlawful discriminatory practice for a District
government agency or office to limit or refuse o provide any facility, service,
program, or benefit to any individual on the basis of an individual's actual or
perceived: race, color, religion, national origin, sex, age, marital status, personal
appearance, sexual orientation, gender identity or expression, familial status,
family responsibilities, disability, matriculation, political affiliation, source of
income, or place of residence or business.”’

When the enabling legislation required to implement the Charter Amendments
Act was being considered by the Council, there was an extensive debate as to whether to
exclude laws concerning human rights from the initiative and referenda processes.
Ultimately, those in favor of the human rights exclusion were victorious; the Council
approved an amendment — offered by Councilmember Marion Barry - to the Charter
Amendment Act’s enabling legislation that reflected the Council’s intent that “the
initiative and referendum process would néver be used to interfere with basic civil and
228

human rights.

The amendment in its earliest form, provided that initiative and referendum

26 D.C Official Code § 2-1402.31 (2006 Repl.)
27 D.C. Official Code § 2-1401.73 (2006 Repl.).
28 ° Memorandum from Councilmember Marion Barry to D.C. Council Government Operations Committee

members regarding Proposed Amendment to 2-317, the “Initiative, Referendum, and Recall Procedures Act of
1978 (April 26, 1978). :



petitions must be rejected if they
authorize[], or would have the effect of authorizing, discrimination for any reason
other than individual merit, including, but not limited to, discrimination by reason
of race, color, religion, national origin, sex, age, marital status, personal
appearance, sexual orientation, familial status, family responsibilities,
matriculation, political affiliation, disability, source of income, and place of
residence or business.”

In its current form, the amendment simply indicates that measures which would authorize

discrimination prohibited under the HRA are prohibited, reflecting the legislature’s intent

that the HRA encompass any and all District laws that are intended to address

impermissible forms of discrimination. It is clear, then, that the Board, as “the

gatekeeper for the initiative process,™

must refuse to accept initiative and referendum
measures that would thwart legislative efforts to eradicate unlawful discrimination.
Accordingly, the Board must determine whether or not the Act constitutes such an effort,
such that a request for a referendum concerning the Act must necessarily be denied.

E. Same-Sex Marriage in the District

As stated above, the Act provides that same-sex marriages entered into and
recognized as valid in other jurisdictions shall be recognized as valid marriages in the
District. Presently, Massachusetts, Connecticut, lowa, Maine, Vermont, New Hampshire
currently permit, or are set to permit, same-sex marriages. From June 2008 until

November 2008, California also authorized same-sex marriages. In November of 2008,

California voters voted in favor of Proposition 8, an initiative constitutional amendment

29 id.

30 Marijuana Policy Project v. United States, 304 F.3d 82, 84 (D.C. Cir. 2002).
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banning same-sex marriages.>’ However, same-sex marriages performed prior to the
enactment of the proposition are still recognized as valid in California. Additionally,
Belgium, Canada, the Netherlands, Norway, South Africa, Spain, and Sweden allow
same-sex marriages. Accordingly, contrary to times past, there can be, and is, such a
thing as a valid same-sex marriage.

Prior to the Act; District law was silent regarding the recognition of such
marriages in the District. However, as the General Counsel for the D.C. Cquncil has
stated, “[e]xisting District law requires the recognition of marriages that were valid at
their place of celebration.”* This broad policy of recognition insures that couples who
enter into valid marriages elsewhere and then relocate into the District are privy to all of
the rights and responsibilities that marriage in the District carries.*®
Réther than allow District law to continue to remain silent on the issue of whether

or not valid same-sex marriages would be recognized in the District and, consequently,

afforded the same status as heterosexual marriages, the Council saw fit to legislate the

31 The formal title of Proposition 8 was “Eliminates Right of Same-Sex Couples to Marry. Initiative
Constitutional Amendment”.

32 Letter from Brian Flowers, General Counsel, Council of the District of Columbia, to Kenneth J. McGhie,
General Council, D.C. Board of Elections and Ethics regarding the Referendum on Jury and Marriage Amendment
Act of 2009 (June 9, 2009)(“Flowers’ Letter”) at 6 (discussing laws and cases supporting proposition that “the
District has recognized marriages valid in the state in which they were solemnized, unless the marriage was between
persons domiciled in the District at the time of the marriage and the marriage would have been expressly prohibited
by one of the provisions contained in D.C. Official Code § 46-401 through 46-404, or the marriage is in violation of
the ‘strong public policy’ of the District.”).

33 Proponents and supporters of the Referendum have argued that the Referendum, if successful, would not
discriminate in violation of the HRA because same-sex couples, whether or not they are validly married in other
jurisdictions, would still be able to avail themselves of the District’s comprehensive and generous domestic
partnership laws, and thereby reap the same benefits and obligations of marriage that heterosexual married couples
receive. The Board is not persuaded by this argument. Heterosexual marricd couples whose marriages originate in
other jurisdictions are not required to shed their marital status and find consolation in the fact that there is, in the
District, an alternative form of union available. The HRA dictates that same-sex couples who are validly married in
other jurisdictions should similarly not be so constrained.

9



Act. This legislative initiative is significant for several reasons. First, it unequivocally
declares that the District is a jurisdiction that affords full faith and credit to valid same-
sex marriages.>* Second, it is consistent with recent efforts by the Council to eradicate
impermissibie discrimination on the basis of same-sex discrimination by putling same-
sex couples on a par with heterosexual couples in numerous provisions of District law.
The Domestic Partnership Judicial Determination of Parentage Amendment Act of 2009,
a partial aim of which was to “formally acknowledge that families created by same-sex
couples are not distinguishable from any other family currently recognized under District

law. 235
p

is one example. Council efforts to remove gender-specific references in statutes
pertaining to marriage and/or the rights and responsibilities thereof are another.*® Finally,
the Act éffectively adds discrimination against same-sex couples who have entered into
valid marriages in other jurisdictions to the list of acts of discrimination prohibited under
the HRA. This final consequence of the Act is most significant when considering the

n37_

import of Dean v. District of Columbia (“Dean a case cited frequently by both

proponents and opponents of the Referendum — with respect to this matter.

34 “This amendment makes clear what is already the law: to recognize marriages duly performed in other
jurisdictions, including officially sanctioned marriages between persons of the same-sex.” Amendment offered by
Councilmember Phil Mendelson to Bill 18-10, Disclosure to the United States District Court Act of 2009
(Committee Print) (April 7, 2009).

35 Report of the Committee on Public Safety and the Judiciary on Bill 18-66, the Domestic Partnership
Judicial Determination of Parentage Amendment Act of 2009 at 9 (Council of the District of Columbia, March 10,
2009).

36 Flowers Letter at 8 (discussing fact that several statutory provisions “have been amended by the Council to
remove the gender-specific references as part of a systemic effort to employ gender-neutral Janguage throughout the

D.C. Official Code statutes pertaining to marriage and the rights, benefits, and obligations incident to marriage.”).

37 653 A2d 307 (D.C. 1995).
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F. The Dean Case
In Dean, the D.C. Court of Appeals ruled that there was no violation of the HRA
when the Clerk of the Superior Court denied a marriage license to a same-sex couple.
The court reasoned that the HRA, though intended to prohibit discrimination of many
kinds, was not intended to prohibit discrimination of every kind, and was clearly not
intended to prohibit discrimination on the basis of sexual orientation such that the long-
standing definition of marriage was now altered to include same-sex couples. In reaching
this conclusion, the court stated that,
[h]ad the Council intended to effect such a major definitional change, counter to
common understanding, we would expect some mention of it in the [HRA] or at
least in its legislative history. ... There is none. ... This is not surprising,
however, for by legislative definition — as we have seen — “marriage” requires
persons of oppesite sexes; there cannot be discrimination against a same-sex
marriage if, by independent statutory definition extended to the [HRA], there can
be no such thing.*®
As discussed above, there is now, unlike in 1995 when Dean was decided, such a thing as a valid
same-sex marriage. The Council has, through the Act, expressed its determination to clearly
state that discrimination against same-sex couples who are validly married elsewhere is
prohibited. Simply stated, the Act means that the HRA now requires the District government
and all public accommodations, inter alia, to refrain from discriminating against same-sex
couples who are validly married elsewhere unless the marriage is otherwise prohibited in the
District. For these reasons, Dean, while informative, is not controlling in this matter.
IV.  Coneclusion

For the very same reasons, the Board must reject the Referendum. The

Referendum instructs that “[a] “NO’ vote ... will continue the current law of recognizing

38 Dean, 653 A.2d at 320,
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only marriage between persons of the opposite sex.”

Notwithstanding the incorrect
statement of existing law, it is clear that the Referendum’s Proposers would, in
contravention of the HRA, strip same-sex couples of the rights and responsibilities of
marriage that they were afforded by virtue of entering into valid marriages elsewhere, and
that the Council intends to clearly make available to them here in the District, simply on
the basis of their sexual orientation. Because the Referendum would authorize
discrimination prohibited by the HRA, it is not a proper subject for referendum, and may
not be accepted by the Board.*’

For the foregoing reasons, it is hereby:

ORDERED that the Referendum is RECEIVED BUT NOT ACCEPTED pursuant to

June 15, 2009 M%—‘

Date Errol R. Arthur
Chairman, Board of Elections and Ethics

D.C. CopeE § 1-1001.16(b)(2).

Charles R. Lowery, Ir.
Member, Board of Elections and Ethics

39 The Referendum Summary Statement.

40 The Proposers and supporters of the Referendum have requested that the Board accept the
Referendum and thereby allow voters to be heard, for what they say would be the first time, regarding the
desirability of the Act among the electorate. The Board, as an entity responsible for ensuring the integrity
of a very critical aspect of the democratic process, is particularly sensitive to issues of fairness and due
process. However, the Board must also act in a manner which adheres to its statutory obligations.
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

HENRY R. JACKSON JR.
Vs. C.A. No. 2009 CA 004350 B
DISTRICT OF COLUMBIA BOARD OF ELECTIONS AND ETHICS

INITIAL ORDER AND ADDENDUM

Pursuant to D.C. Code § 11-906 and District of Columbia Superior Court Rule of Civil Procedure
(“SCR Civ™) 40-1, it is hereby ORDERED as follows:

(1) Effective this date, this case has assigned to the individual calendar designated below. All future filings
in this case shall bear the calendar number and the judge’s name beneath the case number in the caption. On
filing any motion or paper related thereto, one copy (for the judge) must be delivered to the Clerk along with the
original.

(2) Within 60 days of the filing of the complaint, plaintiff must file proof of serving on each defendant:
copies of the Summons, the Complaint, and this Initial Order. As to any defendant for whom such proof of
service has not been filed, the Complaint will be dismissed without prejudice for want of prosecution unless the
time for serving the defendant has been extended as provided in SCR Civ 4(m).

(3) Within 20 days of service as described above, except as otherwise noted in SCR Civ 12, each defendant
must respond to the Complaint by filing an Answer or other responsive pleading. As to the defendant who has
failed to respond, a default and judgment will be entered unless the time to respond has been extended as
provided in SCR Civ 55(2).

(4) At the time and place noted below, all counsel and unrepresented parties shall appear before the
assigned judge at an Initial Scheduling and Settlement Conference to discuss the possibilities of settlement and
to establish a schedule for the completion of all proceedings, including, normally, either mediation, case
evaluation, or arbitration. Counsel shall discuss with their clients prior to the conference whether the clients are
agreeable to binding or non-binding arbitration. This order is the only notice that parties and counsel will
receive concerning this Conference.

(5) Upon advice that the date noted below is inconvenient for any party or counsel, the Quality Review
Branch (202) 879-1750 may continue the Conference once, with the consent of all parties, to either of the two
succeeding Fridays. Request must be made not less than six business days before the scheduling conference date.
No other continuance of the conference will be granted except upon motion for good cause shown.

Chief Judge Lee F. Satterfield

Case Assigned to: Judge JUDITH E RETCHIN
Date: June 17, 2009
Initial Conference: 9:30 am, Friday, September 18, 2009
Location: Courtroom 316
500 Indiana Avenue N.W.
WASHINGTON, DC 20001
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ADDENDUM TO INITIAL ORDER AFFECTING
ALL MEDICAL MALPRACTICE CASES

In accordance with the Medical Malpractice Proceedings Act of 2006, D.C. Code § 16-2801,
et seq. (2007 Winter Supp.), "[a]fter an action is filed in the court against a healthcare provider
alleging medical malpractice, the court shall require the parties to enter into mediation, without
discovery or, if all parties agree[,] with only limited discovery that will not interfere with the
completion of mediation within 30 days of the Initial Scheduling and Settlement Conference
("ISSC™), prior to any further litigation in an effort to reach a settlement agreement. The early
- mediation schedule shall be included in the Scheduling Order following the ISSC. Unless all
parties agree, the stay of discovery shall not be more than 30 days after the ISSC." D.C. Code § 16-
2821.

To ensure compliance with this legislation, on or before the date of the ISSC, the Court will
notify all attorneys and pro se parties of the date and time of the early mediation session and the
name of the assigned mediator. Information about the early mediation date also is available over
the internet at https://www:dccourts.gov/pa/. To facilitate this process, all counsel and pro se
parties in every medical malpractice case are required to confer, jointly complete and sign an
EARLY MEDIATION FORM, which must be filed no later than ten (10) calendar days prior to the
ISSC. Two separate Early Mediation Forms are available. Both forms may be obtained at
www.dccourts.gov/medmalmediation. One form is to be used for early mediation with a mediator
from the multi-door medical malpractice mediator roster; the second form is to be used for early
mediation with a private mediator. Both forms also are available in the Multi-Door Dispute
Resolution Office, Suite 105, 515 5th Street, N.'W. (enter at Police Memorial Plaza entrance).
Plaintiffs counsel is responsible for eFiling the form and is required to e-mail a courtesy copy to
earlymedmal@dcsc.gov. Pro se Plaintiffs who elect not to eFile may file by hand in the Multi-Door
Dispute Resolution Office.

A roster of medical malpractice mediators available through the Court's Multi-Door Dispute
Resolution Division, with biographical information about each mediator, can be found at
www.dccourts.gov/medmalmediation/mediatorprofiles. All individuals on the roster are judges or
lawyers with at least 10 years of significant experience in medical malpractice litigation. D.C. Code
§ 16-2823(a). If the parties cannot agree on a mediator, the Court will appoint one. D.C. Code §
16-2823(b).

The following persons are required by statute to attend personally the Early Mediation
Conference: (1) all parties; (2) for parties that are not individuals, a representative with settlement
authority; (3) in cases involving an insurance company, a representative of the company with
settlement authority; and (4) attorneys representing each party with primary responsibility for the
case. D.C. Code § 16-2824.

No later than ten (10) days after the early mediation session has terminated, Plaintiff must
eFile with the Court a report prepared by the mediator, including a private mediator, regarding: (1)
attendance; (2) whether a settlement was reached; or, (3) if a settlement was not reached, any
agreements to narrow the scope of the dispute, limit discovery, facilitate future settlement, hold
another mediation session, or otherwise reduce the cost and time of trial preparation. D.C. Code §
16-2826. Any Plaintiff who is pro se may elect to file the report by hand with the Civil Clerk's
Office. The forms to be used for early mediation reports are available at
www.dccourts.gov/medmaimediation.

Chief Judge Lee F. Satterfield

(Cain dac
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